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"To announce that there must be no criticism of the president, or that we are to stand by
the president right or wrong, is not only unpatriotic and servile, but is morally
treasonable to the American public.” - Theodore Roosevelt

Introduction

American democracy is defined by the United States Constitution. It established a system of checks and
balances intended to prevent democracy from being subverted by any one branch of government. The
Constitution is so important that every elected official in America takes an oath to protect and defend
the Constitution against enemies foreign and domestic. The Legislature has a particularly important
role in preventing the Executive branch from exceeding or abusing its Constitutional powers.

This document describes two primary tools that Congress can use to oversee the Executive.

Contempt of Congress - There are three types of contempt charges: inherent, statutory (criminal) and
civil. Inherent Contempt involves the use of Congress's own police and jail and is not dependent upon
the Department of Justice or the Judiciary.

Impeachment - The Constitution gives the House the power to formally charge, “impeach”, the
President, Vice President or “officers” based on a simple majority vote. The Senate then holds a trial
and if convicted by a 2/3rds vote then they are removed from office.

Contempt of Congress

Congress can use its Contempt power against someone who obstructs the legislative process. It is
generally used when a witness refuses to appear, testify, or produce documents as part of a
Congressional investigation.

Congress's contempt power is considered necessary in order for Congress to conduct investigations.
The power to investigate is not explicitly granted by the Constitution. But it is considered necessary for
Congress to fulfill its Constitutional authority to legislate because without investigations Congress
would be unable to make informed decisions.

The Supreme Court observed that "a legislative body cannot legislate wisely or effectively in the
absence of information respecting the conditions which the legislation is intended to affect or change."
These powers were confirmed by the Supreme Court in McGrain v. Daugherty and in Watkins v.
United States. 'The Legislative Reorganization Act of 1970 permitted House standing committees to
"review and study, on a continuing basis, the application, administration and execution of laws" under
its jurisdiction.

In 1818, Congress sent its Sergeant at Arms to arrest John Anderson on the charge of attempting to
bribe a Congressman. Anderson sued for false arrest but the Supreme Court concluded in 1821 that
Congress possessed the inherent authority to punish for contempt. In 1975 the Supreme Court ruled in
Eastland v. United States Servicemen's Fund that an individual who fails or refuses to comply with a
House subpoena may be cited for contempt of Congress. The Supreme Court also ruled in United
States v. Tobin that noncompliance with a congressional subpoena by a government official may not be
justified on the ground that he was acting under the orders of his superior.

1 http://www.rules.house.gov/archives/comm_gp_cong_oversight.htm
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The three alternative forms of contempt are Inherent, Statutory (criminal) and Civil.

The process for Inherent Contempt is modeled after the case of case of John Anderson. A resolution
charging contempt may be brought to the floor as a Question of Privilege because it addresses
Congress's ability to legislate. The House or Senate can pass a resolution requesting that the Sergeant at
Arms arrest the contemnor and bring them to Congress. The Speaker reads the charges and the
contemnor is tried before the bar. The contemnor has the right to counsel and may bring witnesses to
testify in his behalf. If found guilty by resolution then the contemnor can be held in a jail within the
Capitol until they cooperate. The House of Representatives may generally only hold a prisoner until the
end of session but the exact limits on the term have not been decided by the court.

Comparison of Inherent, Criminal and Civil Contempt

Inherent Criminal Civil

Primary Purpose | To compel someone to To punish someone To remove an obstruction to
cooperate with an who has refused to an investigation.
investigation. cooperate.

Who Is House or Senate can hold | Charges are filed with | Washington DC District

Involved? their own trial and use their |Speaker of the House | Court acts for the Senate. A
own jail. or President of the Select Committee is formed

Senate who must refer | in the House.
the case to a US
Attorney in DOJ.

Action Taken Can be jailed until they Misdemeanor charge | Court can order compliance,

against cooperate or generally until |with a fine of up to can impose sanctions of a

Contemnor the end of the $100,000 and up to a | fine or imprisonment, and
Congressional session. The |year in jail. can charge with Contempt of
exact term has not been Court if they fail to comply.
decided by the court.

Limitations DOJ has suggested that this | DOJ claims that this | Power confirmed by Courts
cannot be used when the cannot be used when | for Senate but not for House.
subject asserts Executive the subject asserts Cannot be used against
Privilege. But that does not |Executive Privilege. | officers or employees of the
prevent the Congress from | Since action by the federal government acting in
using their power. DOJ is required, this is | their official capacity. Also

ineffective if the DOJ |judges are appointed by the
will not cooperate. executive and they may be
sympathetic to the executive.

History Was used 14 times between |Enacted in 1857 and | Used 11 times between 1975
1795 and 1857 and many later codified as 2 USC|and 2008.
times thereafter. Notused | § 192 and 194.
since 1934.
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Impeachment

“All in all, the framers would probably agree that it's better to impeach too often than
too seldom. If presidents can't be virtuous, they should at least be nervous.” - Joseph
Sobran

Impeachment is the ultimate oversight power that gives strength to Congress's lesser powers. Without
an implied threat of impeachment, the other oversight powers are toothless tigers. To illustrate, suppose
a House Committee invites a witness to testify. If they refuse then the committee can escalate by
issuing a subpoena. If the President asserts Executive Privilege to prevent them from testifying then
the President could be impeached for doing so. But if the House is unwilling to impeach then it allows
the Executive to ignore all attempts at Congressional oversight knowing that there will ultimately be no
consequences.

Constitutional Basis for Impeachment

There was great concern among the Founding Fathers that America could slip back into a monarchy. So
they provided a powerful mechanism in the Constitution to curb the abuse of power by the Executive.

Article II, Sec. 4 states that:

"The President, Vice President and all civil Officers of the United States, shall be
removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other
high Crimes and Misdemeanors.".

Treason is narrowly defined in the Article III, Section 3:

“Treason against the United States, shall consist only in levying War against them, or in
adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted
of Treason unless on the Testimony of two Witnesses to the same overt Act, or on
Confession in open Court.”

Article 1, Section 2 states:

"The House of Representatives shall chuse their Speaker and other Officers, and shall
have the sole Power of Impeachment."”

Article 1, Section 3 states:

“The Senate shall have the sole Power to try all Impeachments. When sitting for that
Purpose, they shall be on Oath or Affirmation. When the President of the United States
is tried, the Chief Justice shall preside: And no Person shall be convicted without the
Concurrence of two thirds of the Members present.”

“Judgment in Cases of Impeachment shall not extend further than to removal from
Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under
the United States: but the Party convicted shall nevertheless be liable and subject to
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Indictment, Trial, Judgment and Punishment, according to Law.”

Article 2, Section 2 states:

“The President ... shall have Power to grant Reprieves and Pardons for Offences
against the United States, except in Cases of Impeachment.”

What Are Impeachable Offenses?

“Treason, Bribery, or other high Crimes and Misdemeanors."

The terms “Treason and bribery” are fairly well understood. But what are “high Crimes and
Misdemeanors™?

The term “high Crimes and Misdemeanors” is based on English Parliamentary law. Its meaning was
intentionally left somewhat vague so that legislators would be able to respond to offenses that the
Founding Fathers could not foresee. But essentially it refers to crimes unique to high office. These may
or may not include statutory offenses. Impeachable offenses may include:

e Failure to uphold the Executive oath of office.
e Failure to see that the laws are faithfully executed.
e [Exceeding the limited Executive authority granted by the Constitution.
e Providing false information to Congress related to pending legislation.
e Refusing to obey subpoenas issued by Congress.
e Violating citizen's rights granted by the Constitution.

It is interesting to note that the Articles of Impeachment for Johnson,
Nixon and Clinton all ended with a charge related to refusing to submit
to the authority of Congress.

In the Federalist Papers No. 65, Alexander Hamilton described the
subject of impeachment as:

"those offences which proceed from the misconduct of public
men, or, in other words, from the abuse or violation of some
public trust. They are of a nature which may with peculiar
propriety be denominated POLITICAL, as they relate chiefly to
injuries done immediately to the society itself”

James Iredell at the North Carolina Constitutional Convention, argued ¥ \({ 9 /
that the President: e B e "{ﬂ’_\

"Must certainly be punishable for giving false information to the Senate. He is to
regulate all intercourse with foreign powers, and it is his duty to impart to the Senate
every material intelligence he receives. If it should appear that he has not given them
full information, but has concealed important intelligence which he ought to have
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communicated, and by that means induced them to enter into measures injurious to their
country, and which they would not have consented to had the true state of things been
disclosed to them,"

The general message from interpreters of the Constitution is that impeachable offenses are not limited
to specific violation of criminal statutes. Justice Joseph Story wrote in his Commentaries on the
Constitution in 1833:

"Not but that crimes of a strictly legal character fall within the scope of the power; but
that it has a more enlarged operation, and reaches, what are aptly termed political
offenses, growing out of personal misconduct or gross neglect, or usurpation, or
habitual disregard of the public interests, various in their character, and so indefinable
in their actual involutions, that it is almost impossible to provide systematically for them
by positive law."

A more recent writing reinforces the vague definition of an impeachable offense. In a House Judiciary
sub-committee panel discussion on the Clinton impeachment, Rep. Charles Canaday, (R) Florida wrote:

"The House has never in any impeachment inquiry or proceeding adopted either a
comprehensive definition of high crimes and misdemeanors or a catalogue of offenses
that are impeachable. Instead, the House has dealt with the misconduct of federal
officials on a case by case basis..."

Back in 1970, Rep. Gerald R. Ford defined impeachable offenses as "whatever a majority of the House
of Representatives considers it to be at a given moment in history." That is probably a reasonable
definition, consistent with the intentions of the Founding Fathers.

Process of Impeachment

Initiating the Impeachment Process

There are many ways that impeachment can be initiated. Section LIII §603 of Jefferson's Manual
provides a list of historical actions including:

by charges made on the floor on the responsibility of a Member or Delegate; by charges
preferred by a memorial, which is usually referred to a committee for examination, by a
resolution dropped in the hopper by a Member and referred to a committee; by charges
transmitted from the legislature of a State or territory or from a grand jury; or from
facts developed and reported by an investigating committee of the House.

Note that these actions cannot compel Congress to act. But there are historical precedents for these
actions resulting in impeachment.
Questions of Privilege

The Speaker of the House normally sets the legislative agenda. But a Representative can force
impeachment to be considered because it is a "question of privilege". According to House Practices,
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Chapter 36, "Order of Business; Privileged Business":

“Privileged business is business of such importance as to enjoy precedence over the
regular order of business. It is business that can supersede or interrupt other matters
that might otherwise be called up or be pending before the House.”

In general Constitutional matters are considered more important than regular business. Impeachment is,
therefore, privileged. According to House Practices, Chapter 36:

"...since the exclusive power of the House in the impeachment of civil officers arises
from article I, section 2, clause 5 of the Constitution, the House has determined that
propositions to impeach, and reports from a committee investigating charges of
impeachment, are highly privileged."

Investigations that might uncover impeachable crimes are generally not privileged unless, as Jefferson
Manual LIII, Section 604 states:

"Where a resolution of investigation positively proposes impeachment or suggests that
end, it has been admitted as of privilege"

Note that reports on resolutions of inquiry from a Committee are also privileged when delivered to the
House.

How to Raise a Question of Privilege

The procedures related to a Question of Privilege are described in House Practices, Chapter 42.

A call for Impeachment must be made as a resolution and announced using the following language:

"Mr(s). Speaker, pursuant to clause 2(a)(1) of rule IX, I rise to give notice of my intent
to raise a question of the privileges of the House. The form of the resolution is as
follows: ..."

The Speaker of the House must schedule it within two days after being announced or can call for
immediate consideration. The Majority Leader or the Minority Leader can call for immediate
consideration of their own resolutions.

When the resolution is called up, the Speaker must rule on "whether the question presented constitutes
a question of the privileges of the House." The decision can be appealed and is subject to a vote by the
House.

After being ruled a question of privilege, a privileged resolution can be tabled (killed) to avoid debate.
A roll call vote can be requested instead of a voice vote so those tabling the resolution will be on
record.

Following the debate, the motion can be tabled, set aside for a previous question, postponed or referred
to a committee.

Tabling a resolution raising a question of the privileges of the House is considered a
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final adverse disposition of that resolution, although the question may be rephrased and
presented anew or reoffered on a subsequent day. Any appeal from a decision by the
Speaker disposing of the question is likewise subject to the motion to lay on the table.

A resolution to impeach can be referred to the Judiciary Committee with a deadline for them to report
back to the House.

Judiciary Committee and “Impeachment Hearings”

The Judiciary Committee has the authority to conduct impeachment investigations and then draft the
Articles of Impeachment. They can also request additional powers from the House that will allow them,
for example, to depose witnesses in the field under oath or to interview witnesses in foreign countries.

The Judiciary Committee often holds hearings on questions related to executive oversight. But unless
the question before the committee specifically refers to whether the President or Vice President should
be impeached then it is not an official “impeachment hearing”. If it is not an official impeachment
hearing then the witnesses are prevented from criticizing the President or accusing the President of a
crime by the House Rules of decorum. House Rules Section XVII forbids, for example, calling the
President a “liar” or “suggesting that the President misrepresented the truth, attempted to obstruct
justice, [or] encouraged others to perjure themselves”. So in order for there to be a meaningful
discussion of impeachable offenses the question before the committee must be on whether to impeach.

Articles of Impeachment

These are basically a set of formal charges. In 1974, the Judiciary Committee approved Articles of
Impeachment for Richard Nixon. The third article is brief and provides an excellent example of the
possible format of an impeachment resolution.

Article 3 - In his conduct of the office of President of the United States, Richard M.
Nixon, contrary to his oath faithfully to execute the office of President of the United
States and, to the best of his ability, preserve, protect, and defend the Constitution of the
United States, and in violation of his constitutional duty to take care that the laws be
faithfully executed, has failed without lawful cause or excuse to produce papers and
things as directed by duly authorized subpoenas issued by the Committee on the
Judiciary of the House of Representatives on April 11, 1974, May 15, 1974, May 30,
1974, and June 24, 1974, and willfully disobeyed such subpoenas. The subpoenaed
papers and things were deemed necessary by the Committee in order to resolve by direct
evidence fundamental, factual questions relating to Presidential direction, knowledge or
approval of actions demonstrated by other evidence to be substantial grounds for
impeachment of the President. In refusing to produce these papers and things Richard
M. Nixon, substituting his judgment as to what materials were necessary for the inquiry,
interposed the powers of the Presidency against the the lawful subpoenas of the House
of Representatives, thereby assuming to himself functions and judgments necessary to
the exercise of the sole power of impeachment vested by the Constitution in the House of
Representatives.

In all of this, Richard M. Nixon has acted in a manner contrary to his trust as President
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and subversive of constitutional government, to the great prejudice of the cause of law
and justice, and to the manifest injury of the people of the United States.

Wherefore, Richard M. Nixon, by such conduct, warrants impeachment and trial, and
removal from office.

House Vote to Impeach

The House of Representative debates each Article of Impeachment. The House can vote on the
resolution as a whole. But more likely they will “divide the question” and vote on each individual
article. If at least one Article passes with a 50.5% majority vote then the individual is "impeached".

Trial in the Senate

Any Articles of Impeachment approved by the House are referred to the Senate. The Senate conducts a
trial and may call witnesses to testify. The full Senate then votes on each Article. Conviction requires a
2/3rds majority of those present. If convicted then the individual is removed from office.

The Senate may also decide to add, according to the Constitution Article 1 Section 3, “disqualification
to hold and enjoy any Office of honor, Trust or Profit under the United States” There is no further
punishment involved but the person convicted may be subject to criminal prosecution after removal
from office. Double jeopardy does not apply.

The Senate Manual of the 107™ Congress, Sections 140 to 169 describe in detail the procedure for the
trial. After receiving the Articles of Impeachment from the House managers, the Senate must begin the
trial the next day, except Sunday. They are then to “continue in session from day to day (Sundays

excepted) after the trial shall commence (unless otherwise ordered by the Senate) until final judgment
shall be rendered”

For a trial of the President or Vice President, the Chief Justice of the United States shall preside.

In Nixon v. United States, 506 U.S. 226 (1993), the Supreme Court determined that a 12-member
committee from the Senate could be appointed to take testimony and gather evidence. The committee
does not make any recommendations or rulings. But it can it report a certified copy of the transcript of
the proceedings before the committee and any evidence received by the committee to the full Senate for
its consideration.

According to Section 160 of the Senate Manual, once the voting starts on any article then the voting
must continue until voting has been completed on all of the articles or the Senate “adjourns for a period
not to exceed one day or adjourns sine die”. “Sine die” refers to the end of a session.

Historical Impeachments

Andrew Johnson - 1868

President Andrew Johnson fired Edwin Stanton and ten days later he
was impeached.

After the Civil War, Johnson and Congress repeatedly clashed over the
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rights of freed slaves. Johnson vetoed several bills intended to expand the rights of the former slaves.
When Johnson dismissed Secretary of War Edwin M. Stanton, Congress saw this as an opportunity for
impeachment.

There were eleven Article of Impeachment filed against Andrew Johnson. The first nine related to
firing Stanton and replacing him with Lorenzo Thomas. Congress claimed this violated the Tenure of
Office Act, which forbade the president from removing certain officeholders without the approval of
the Senate. Johnson was impeached for this but found not guilty because Stanton had been appointed
by Lincoln and the Tenure Act did not protect officeholders held over from a previous term.

The tenth article included the charge that Johnson did "make and declare, with a loud voice certain
intemperate, inflammatory, and scandalous harangues, and therein utter loud threats and bitter menaces,
as well against Congress as the laws of the United States duly enacted thereby, amid the cries, jeers and
laughter of the multitudes then assembled in hearing".

The eleventh article accused Johnson of acting as if he were above the law by claiming "that the
legislation of said Congress was valid or obligatory upon him, the said Andrew Johnson, except in so
far as he saw fit to approve the same".

Richard Nixon - 1974

On February 6, 1974, the House voted 410-4 to have the Judiciary Committee: “investigate fully and
completely whether sufficient grounds exist for the House of Representatives to exercise its
constitutional power to impeach Richard M. Nixon”. On July 27th, the House Judiciary Committee
voted to recommend that the president be impeached and removed from office. By August 9" Nixon
resigned. Work on impeachment continued in the House because the results of impeachment go beyond
simply removing someone from office. On August 30", the committee submitted three Articles of
Impeachment charging Nixon with:

1. interfering with and obstructing investigations related to the Watergate break-in,
2. misusing the intelligence services to spy on Americans including Daniel Ellsberg,
3. using executive privilege to reject subpoenas issued by Congress.

The House voted to “accept” the Articles of Impeachment from the Judiciary. The Articles were never
passed by the House so Nixon was not formally “impeached”.

On September 9™, the new President Gerald Ford granted Nixon a “full and unconditional pardon”.

Note that the illegal surveillance conducted by Nixon led to the passage of the Foreign Intelligence
Service Act of 1978 (FISA).

William Clinton - 1998

When Clinton was testifying in a sexual harassment lawsuit by Paula Jones he stated that he did not
have "sexual relations" with Monica Lewinsky. When he later revealed that he had oral sex with her,
the Republicans impeached him. The first three articles of impeachment related to perjury and
influencing the testimony of witnesses. The fourth article charged that he “impaired the due and proper
administration of justice and the conduct of lawful inquiries”.

Clinton was eventually acquitted when it was found that his crimes did not rise to the level of "high
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Crimes and Misdemeanors". Also the term "sexual relations" as used by Clinton was so narrowly
defined by Judge Susan Webber Wright that it did not include oral sex* performed by Ms. Lewinsky.

Executive Privilege and Subpoenas

The tool most often used by the President to resist oversight is to assert “executive privilege”. There is
no mention of “executive privilege” in the Constitution. But it is generally accepted that the Executive
should not be required to act at the whim of Congress because that would interfere with the President's
ability to perform his Constitutional duties. It would also erode the separation of powers between the
branches of government. There are historical precedents for this dating back to George Washington
who refused to provide documents relating to his negotiation of the Jay Treaty.

But “executive privilege” is limited. Nixon asserted “executive privilege” when refusing to turn over
audio tapes to the special prosecutor for the Watergate investigation. On July 24, 1973, the Supreme
Court rejected Nixon's claim and ruled® 8 to 0 that “executive privilege” is not absolute and that it must
give way to "the fundamental demands of due process of law in the fair administration of justice."

This Supreme Court decision required Nixon to produce tapes and document. The question of whether
a President can be compelled to testify in person has not yet been decided and seems to have been
purposefully avoided. When Aaron Burr subpoenaed President Jefferson, Jefferson refused to testify
and the Court backed off leaving the issue unsettled. Kenneth Starr subpoenaed President Clinton but
withdrew the subpoena’ after the President agreed to testify on a voluntary basis.

Despite these court rulings, one could imagine a President that continues to stonewall Congress by
asserting “executive privilege” either for themselves or their subordinates. The President controls the
Department of Justice so criminal contempt charges may not be an option. In this case Congress is left
with only two alternatives. Inherent contempt can be used to arrest and hold prisoner a potential
witness in an attempt to compel them to testify. There is also impeachment.

Impeachment trumps “executive privilege” because Congress can simply impeach a President for
interfering with their Constitutional duty to conduct oversight. The Articles of Impeachment for
Johnson, Nixon, and Clinton all ended with such a charge. The 3™ Article of Impeachment against
Nixon® states: “In refusing to produce these papers and things Richard M. Nixon, substituting his
judgment as to what materials were necessary for the inquiry, interposed the powers of the Presidency
against the the lawful subpoenas of the House of Representatives, thereby assuming to himself
functions and judgments necessary to the exercise of the sole power of impeachment vested by the
Constitution in the House of Representatives.”
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